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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, ) 
Plaintiff and Appellee, ] 
vs. ] 
JOSEPH FOURNIER, 
Defendant and Appellant. 
) Case No. 930671-CA 
BRIEF OF APPELLANT 
APPELLATE JURISDICTION 
Jurisdiction to hear this appeal is conferred upon the above-entitled Court by 
Section 78-2a-3(2)(f), Utah Code Annotated, 1953, as amended. 
STATEMENT OF ISSUES 
1. Did the trial court abuse its discretion in improperly relying upon 
information regarding charges which were dismissed in sentencing the Appellant to two 
consecutive prison terms? 
2. Was the Appellant denied his right to due process under the Constitution 
of the State of Utah and the United States Constitutions? 
CONSTITUTIONAL PROVISIONS. STATUTES AND RULES 
Fifth Amendment to the Constitution of the United States. 
1 
No person,.. shall be . . . deprived of life, liberty, or property, without 
due process of law . . . . 
Fourteenth Amendment to the Constitution of the United States 
. . . nor shall any state deprive any person of life, liberty, or property, 
without due process of law . . . . 
Article I, Section 7, Constitution of the State of Utah. 
No person shall be deprived of life, liberty or property, without due 
process of law. 
Section 76-3-401, Utah Code Annotated, 1953 as amended. 
(2) A court shall consider the gravity and circumstances of the offenses 
and the history, character, and rehabilitative needs of the defendant in 
determining whether to impose consecutive sentences. 
STATEMENT OF THE CASE 
Appellant was charged in an Amended Information with Count I, Robbery, 
a 2nd Degree Felony; Count II, receiving Stolen Property, a 2nd Degree Felony; Count III, 
Aggravated Assault, a 3rd Degree Felony; Count IV, Failure to Respond to Officer's Signal 
to Stop, a 3rd Degree Felony; Count V, Interference with Peace Officer making Lawful 
Arrest, a Class B Misdemeanor; Count VT, Failure to Remain at Scene of Property Damage 
Accident, a Class B Misdemeanor; Count VII, Driving on Suspended Operator's license, a 
Qass C Misdemeanor; and Count VIII, Failure to Report an Accident, a Qass C 
Misdemeanor. 
Pursuant to a plea agreement, Appellant plead guilty to Count II, Receiving 
Stolen Property, a 2nd Degree Felony, and Count IV, Failure to Respond to Officer's Signal 
to Stop, a 3rd Degree Felony. From the outset, Appellant denied the allegations set forth 
2 
in the Counts which were dismissed pursuant to the plea agreement. The presentence 
investigation report related the alleged factual circumstances regarding the Counts which 
were dismissed. The presentence investigation report recommended concurrent sentences. 
ARGUMENT 
At the sentencing hearing, the Court had the benefit of the presentence 
investigation report prepared by the Department of Adult Probation and Parole. That 
report contained information regarding the factual allegations of not only the two charges 
the Appellant plead guilty to, but the other charges which were dismissed pursuant to the 
plea agreement. The State also recommend concurrent sentences (R. 3). 
The court stated that it was going to vary from the recommendations of the 
presentence investigation report and the State and was going to punish the Appellant more 
harshly than they recommended. The court also made the following findings in support of 
its sentence: 
1. The Appellant's conduct from the initial event at the Smith's Food King; 
2. The high speed chase thereafter; 
3. The Appellant attempting to flea on foot; 
4. The finding of numerous recent obituaries in the vehicle, which the court 
surmised were for the purpose of getting new identification through requests for birth 
certificates. 
It is apparent from the court's findings that it was considering information 
contained in the presentence investigation report relating to the charges which were 
dismissed, specifically, robbery, aggravated assault, and failure to remain at the scene of a 
3 
i 
property damage accident. It was the intention of counsel for Appellant to argue that the 
Court abused its discretion in so doing. Counsel intended to use as authority State v. Harris, 
861 P.2d 452 (Utah App. 1993). In Harris, this Court held that a trial court cannot rely on 
inaccurate information in sentencing a defendant. Further, quoting State v. Womack, 319 
N.W. 2d 17, 19-20 (Minn. 1982), this Court held: V 
If trial court sentencing decision rests on unproven charges stated in 
information, defendant could be unfairly prejudiced by receiving 
punishment for unproven and unadmitted crime. 
861 P.2d at 452. 
However, as the Court is well aware, the previous Harris decision cited above 
was effectively overturned in State v. Harris 230 Utah Adv. Rep. 32 (Utah App. 1994), 
wherein this Court held that the previous decision was to be redesignated "not for 
publication" and could not be cited as precedent 
Counsel for Appellant has made a conscientious examination of the record and 
has researched the law and cannot, in good faith, present an argument to the issue of 
whether or not the trial court abused its discretion in sentencing the Appellant to two 
consecutive terms which would not be frivolous. Therefore, counsel must reluctantly submit 
this brief pursuant to Anders v. California, 386 U.S. 738, 18 L.Ed 2d 493, 87 S.Ct. 1396 
(1967V and State v. Clayton. 639 P.2d 1968 (Utah 1981\ : 
CONCLUSION 
Appellant respectfully requests that the Court examine the record to determine 
if grounds exist to remand the case for the purpose of vacating Appellant's sentence of 
4 
consecutive prison terms. 
DATED this / / day February, 1994. 
M 
Douglas D. Terry 
Attorney at Law 
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